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EDITORIAL NOTES. 


AT THE opening of the November Term, the Supreme Court made 
the following announcement : 

‘¢ Hereafter on the first Thursday of each term, court will announce 
the decisions and file opinions; afterwards the oral examination for 
candidates for admission as counsellors and attorneys will be had; after 
which court will adjourn for the day.” 

This is a change for the better. The reading of the opinions has 
for a long time seemed a perfunctory act; a mere matter of formality, 
leading to confusion in the minds of such of the court as did not sit at 
the argument of the case and having a still less beneficial result upon 
such of the members of Bar as are not directly interested in the result. 
It is true the judges sit listening and the Bar seem all attention, but as a 
rule they do not understandingly hear and their thoughts are far away. 


The change will be a relief to all parties interested. 


In Eastman v. Reichenbach, (20 N. Y. Sup. 110,) recently decided 
by the Supreme Court of New York, it was held, that employers owning 
and using valuable trade secrets, which had been disclosed to employes 
occupying a confidential relation, would be entitled to an injunction 
restraining said employes from using, or in any manner disclosing or 
imparting to any one, any secret or information as to any processes or 
formulas used by the employers in the course of their business. 

In this case the business was that of the manufacture of photographic 
supplies. The defendant, according to the terms of the contract of his 
employment, had agreed to give to the plaintiff the exclusive property 
and control over all discoveries and secrets. The defendant had organ- 
ized a hew company for the purpose of carrying on a business similar to 
that which was carried on by the plaintiff, and, with this in view, intended 
to use all or some of the trade secrets and discoveries made and owned 
by the plaintiff, or made by defendant while in the plaintiff’s employ- 
ment. The plaintiff brought this action to restrain the defendant from 
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making use of these disclosures, ete. The court in speaking of the 
remedy, says: “ Here is a party which, by the expenditure of vast sums 
of money and the exercise of much skill and ingenuity, has built up a 
large and prosperous business, the capital of which consists largely in 
certain inventions and discoveries made by its officers, servants and 
agents. The world at large knows nothing of these inventions and dis- 
coveries, because they are locked within the brains of those who con- 
ceived them. The defendants, who have been largely instrumental in 
perfecting them, while under both an express and_ implied 
contract to give the plaintiff the benefit of their inventive genius, pro- 
pose now to disregard their legal and moral obligations by creating a new 
establishment, where these inventions and discoveries may be employed 
to the plaintiff’s serious injury. This is not legitimate competition, 
which it is always the policy of the law to foster and encourage, but it 
is contra bonos mores, and constitutes a breach of trust, which a court of 
law, and much less a court of equity, should not tolerate.” 

This view is sustained in Salomon v. Hertz, et al., 40 N. J. Eq. 400, 
as well as in Bryson v. Whitehead, 1 Sim. & St. 74; but see also Keeler 
v. Taylor, 53 Pa. St. 463. 

A number of cases upon the subject of special employment to invent 
have been decided by the courts of this country, one of the most impor- 
tant of which is the case of Annin vy. Wren, 44 Hun. 352, which was 
an action brought to compel the defendant, George Wren, to assign cer- 
tain letters patent for an invention in hand-trucks issued to him, as the 
assignee of W. C. Wren, his brother, who, claiming to be the inventor 
of the improvement, had applied for letters patent. It appeared upon 
the trial of the action that the plaintiff, while engaged in the business of 
manufacturing iron wheelbarrows and trucks, and in endeavoring to im- 
prove the same, had employed the defendant, W. C. Wren, at a weekly 
salary, to apply himself personally to the development of this business, 
and that the said Wren, while so assisting him, had made certain inven- 
tions, and had made drawings and models thereof for the purpose of 
procuring letters patent to be issued to the plaintiff. While so remain- 
ing in the employment of the plaintiff Wren secretly made application 
for letters patent to be issued to himself, and he assigned the same to his 
brother George, who obtained the letters patent, knowing of the rights 
of the plaintiff thereto, and of the facts and circumstances upon which 
they were based, and it was held that the court had jurisdiction over 
the subject-matter and parties, and that a judgment granting .to the 
plaintiff the relief sought should be affirmed. Pratt, J., after stating 
the facts, says: 

‘The special service of inventing under a special employment to in- 
vent gives the master the servant’s invention which results from that 
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EDITORIAL NOTES. 


service. Simond’s Manual of Patent Law, ed. 1883, pp. 202-204. 
This is also the principle of that part of the decision of Burr v. De La 
Vergne, 102 N. Y., 415, which relates to the inventions made by De 
La Vergne alone. The same is true of Binney v. Annan, 9 Am. Rep., 
10; 8. C., 107 Mass. 94. None of the patent cases are inconsistent 
with the principle above indicated. Even in Hapgood vy. Hewitt, 11 
Fed. Rep., lately affirmed, 119 U. 8. Rep.. 227, Judge Gresham excepts 
the case of a special employment to invent. The special service of in- 
venting is the entire scope of employment. There is no room left within 
the employment for inventing on his own hook. The servant has no 
right to think or invent for himself on this particular subject-matter in 
hand. He must get out of such a relation before he can claim the pro- 
duet of his work under such an employment. He cannot carry off both 
his salary and the only valuable product of his work under such an em- 
ployment, leaving his master with his useless models, the results of his 
uselessly spent money on tools, machinery, time, labor of self and em- 
ployes, with only a license or shop right which is not assignable or use- 
ful in any way save to himself. Such a result would necessarily defeat 
the whole purpose of the contract and the contracting parties. The 
cases resulting in mere license were those of general employment ; at all 
events they were not special employments for the limited service of in- 
venting. Plaintiff was so careful to confine this man to this particular 
work that he made special arrangements with him when he did anything 
else. There is no ground for doubting the jurisdiction of this court to 
adjudge this matter of Annin’s right to this invention as a piece of prop- 
erty wrongfully diverted from him to George Wren, on the theory of 
violation of trust relations and obligations.” See Connolly Mfg. Co. v. 


Wattles, N. J. Eq., 23 Atl. Rep. 123. 


In Farmers’ Mut. Fire Ins. Assn. of Allen County, vy. Kryder, Ind. 
App. Ct., Sept. 28, 1892, N. W. Rep., Vol. 31, p. 851, it was held 
that insurance upon a farmer’s barn and “ contents therein,” does not 
cover horses, which, though stabled in the barn, were killed by lightning 
outside of it; although the company’s agent examined the horses in the 
barn before taking the risk, and represented to plaintiff that they would 
be covered by the policy as well while being out of the barn as while 
standing in it, but that it does cover stock, machinery, grain, ete., not in 
the barn at the time the policy was taken, but afterwards placed there 
to replace or renew such contents as were there at the time the policy 
was taken out. 

The decision of the court was evidently based upon the fact that the 
plaintiff had read the application and the policy before accepting it, and 
that the company could not be held for any arrangement made by its 
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agent with the insured which was at variance with the written contract. 
There have, however, been cases wherein it has been held that in order 
to determine whether the insured property was in the place designated, 
the nature of the property, the uses to which it is put, the custom of the 





business with which it is connected and other circumstances should be 
taken into consideration. And in MeCluer v. The Girard F. & M. Ins 
Co., 43 Lowa 349, it was held that insurance on a carriage, described 
as ‘contained in” a certain building, covers it wherever it may be for 
temporary purposes. See also De Graff v. Queen Ins. Co., 38 Minn. 
501; 8 Am. St. Rep. 685, and note thereto. 


REFERRING TO the charge of Depue, J., in the case of The State v. 
Alden Fales, reported in 15 N. J. L. J., 331, as to the admissibility 
in evidence of a confession made by a defendant in a criminal case, we 
call attention to an article just published on this subject in the Novem- 
ber number of the American Law Register and Review. The writer, Mr. 
Henry N. Smaltz, divides the subject in the following manner: 1. The 
test of admissibility. 2. The presumption as to the permissibility of a con- 
fession. 3. Inducements which render a confession involuntary and 
inadmissible. 4. Who is a person in authority. 


- ase = 


THE WHIPPING POST AND SOME OF ITS USES. 


When the grand inquest of the State of New Jersey in and for the body 
of the county of Mercer, upon the 17th day of November, in the year of 
our Lord 1892, presented to the court that a revival of the whipping post 
would be extremely beneficial for wife beaters, public interest was at 
once excited and speculation is now rife as to what action Mercer will 
take in the matter and to what extent other counties will emulate the 
precedent. The circumstances which led to this action were that the 
Grand Jury was obliged to hear a very large number of cases of assault 
and battery committed by a husband on a wife, and in many instances of 
an aggravated character. It was, moreover, found that very many of 
the injured wives were unwilling to have punishment meted out to the 
delinquents, by way of fine and imprisonment, because the wives and 
helpless children of the defendants would really be the greatest sufferers, 
and consequently the family would prefer to endure cruel and almost in- 
human treatment than to be deprived of the support and maintenance of 
the husband. It was further observed that the crime of wife-beating is 
r 


not on the decrease in Mercer county, and that there is no meaner ¢ 
more contemptible crime on the calendar, nor one which demands more 
prompt and efficient action at the hands of the authorities. Tv eradicate 
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THE WHIPPING POST AND SOME OF ITS USES. 





the crime it was recommended that the whipping post be established in 
this State as a punishment for wife beaters, and that punishment by 
public whipping be inflicted in all cases where it is practicable. 

The return of New Jersey tothe whipping post for wife-beaters would 
mean the revival of a very ancient institution, which has served its pur- 
pose in nearly every system of jurisprudence. This much can be said, 
that of all forms of body punishment it is the most humane, and yet at 
the same time most ignominious. Morover, like nearly all schemes of 
inflicting the sanction of criminal statutes, it has been carried too far be- 
yond its proper limits. Such a degree has the standard of education 
reached to-day that, in a great majority of cases, whipping at the post 
would not be tolerated; nevertheless, under the conditions of that infam- 
ous crime of beating a helpless woman, its advent would be hailed with 
intense gratification in Mercer county, which, | think, is to be congratu- 
lated for the step it has taken in the matter, and notwitiastanding that the 
tendency is in another direction, toward what may well be termed 
‘* rose-water legislation.” 

Whipping takes its origin from man in his most primitive state. The 
earliest records of the human race—the Bible, the Zend Avesta, the 
various Sacred Books of the Hindoos—all allude to whipping in this 
connection, while as a means of correcting slaves it was everywhere 
common. Hellenic and Roman law sanctioned it; the civil codes of 
medieval Europe pronounced it beneficial, and ecclesiastical courts from 
Venice to Canterbury inflicted flagellation. No mode of punishment 
has been more universal and “ revered.” 

[ts introduction into England came with the establishment of Druidical 
law, and under the Saxons flagellation was the punishment for crime. 
The Normans in no way tempered the spirit of medizvalism and during 
the period of the Revival of Learning, whipping became most common. 
The child in its mother’s arms or as a boy at school under his master’s 
tuition, was never spared the rod. Woe betide him if pinching hunger 
drove him to steal, for, should he be caught, his back would wear for 
days the mark of stripes. Did he as a jolly young roysterer in London 
town, with spirits heated with wine, fall into a chance-medley, it were 
likely that the rope would curl over his spine ere court should be dis- 
missed. Were he a poor silk-weaver of Westminster, and did he but 
‘‘imbezzel a piece no longer than Ye Kinge’s Yerd,” sorry would be his 
lot at the hands of the constable. Indeed, it was whipping, whipping, 
whipping throughout England for this offense and that, until it would 
seem that half the backs in the Merry Isle were scarred and bruised by 
virtue of statute. 


Some of these regulations since the time of Elizabeth are of decided 
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interest and a citation of a few will show the wide range the rope was 
given. 

By an act passed in the third year of Charles I, there was whipping 
for the man who did not pay a 20-shilling fine in six days after he was 
found guilty of keeping an unlicensed tippling house for the sale of ‘ale, 
beer, cyder, or perry.” When Hanoverian George II had been on the 
throne for ten years, all who sold spirituous liquor in the streets, fields, 
or upon the water, were under penalty of £10, which, if they could not 
pay, meant the House of Correction. Ere graduation therefrom, the 
offender received a diploma that he or she should *‘ be stript naked from 
the middle upward and wipt until his or her body be bloody.” After 
the reign of James I, many poor women for stealing articles of value 
with a hot iron 


ib 


between 12-pence and 10-shillings, were branded a ‘I 
on the brawn of the left thumb. This was done by the goaler in open 
court. Imprisonment and whipping were parts of one sentence. Jour- 
neymen shoemakers, within the bills of mortality, should they purloin, 
sell, pawn or exchange boots, shoes, slippers, cut leather, or the like were 
to be whipped by virtue of 9th George I, cap: 270. 

Folks who used violence to teamsters with loads of corn were ‘ publick- 
ly whipped” on the first ‘‘ convenient market day,” between the “hours of 
eleven and two.” The same fate awaited the gentry who toox down 
turnpike gates and bars in their endeavors to evade monopolistic tolls. 
Lads at service, who left their “ place” and could not show a permit to 
their new master, were used as vagabonds and whipped. Little boys 
knew better than to say ‘‘damn,” for that and other “* profane swearing,” 
within the ears of a justice of the peace or mayor of a municipal cor- 
poration, would lead boys under twelve to the rope, there to be whipped 
by the constable or by the parent or master in that official’s presence. 

Elizabeth, that wise and gracious woman, by virtue of an act passed 
in her old age, commanded not only that *‘ all lewd persons, which shall 
cut, or unlawfully take away any corn growing, or rob any orchards, or gar- 
dens, or break or cut any hedge poles, rails, or fence, or dig, pull up, or 
take away, or shall cut or spoil any woods or under-woods, poles, or 
trees standing,” should be punished, but the receivers of these fruits 
and trees should be whipped if unable to make restitution. 

The “ workhouse ” act of the reign of James I. led to excessive cruelty 
in this very particular. In the county House of Correction, with its 
** mills, turns, cards and such implements to set rogues and other vaga- 
bonds at work,” the governor was to punish the unfortunates by ‘ put- 
ting fetters and gives upon them and by moderate whipping.” With no 
right to appeal, what hope had the poor convicts from the exactions and 
insults of the governor? None, and so the custom remained, though 


modified, until well into this present century. 
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In the 12th of Anne it was enacted that all individuals found wander- 
ing, begging and misordering themselves and apprehended as rogues, 
should be stripped naked and whipped. They, however, must be 
‘loose, idle and disorderly persons, blind, lame or pretending to be so, 
or with disordered limbs or pretending some bodily infirmity,” where- 
upon “ from shoulders to waste ” the body must be “ bloody ” as a result 
of the punishment. 

Whipping found its place in the category of punishments in both East 
and West Jersey. In Carteret’s time the acts of 1675 allow the court 
to use whipping as an optional punishment for profaning the Lord’s 
day, resisting lawful authority and for the second offense of ‘ wittingly 
and willingly forging or publishing any false news,” ‘ whereby the minds 
of people are frequently disquieted or exasperated.” Adultery was 
punished by divorce and the rope, and whipping was also used in con- 
viction for fornication and drunkenness. 

‘‘A Bill for the General Laws of the Province of East Jersey ” in its 
thirtieth section provides: ‘*That if any man shall absent himself or ran 
out of this province with another man’s wife (without her husband’s con- 
sent) and after return hither, he and she so offending and being lawfully 
convicted thereof shall each of them receive ten lashes on their bare 
back.” 

In West Jersey flagellation was employed, and the ‘Court Book ” 
(1681-1709) for Burlington shows quite a large number of whipping 
sentences for fornication, adultery and other crimes. By virtue of early 
laws the punishments were largely left with the judges, who followed 
precedents of earlier English law, and used the rope efticaciously, but 
with less severity than did the justices in East Jersey.* 

During the later Colonial and Revolutionary periods the whipping 
posts were still to be found in the market places of the county capitals, 
and these with the stocks were constant reminders of an impending crisis 
in punishment for wrongdoing. Slaves were continually whipped for all 
sorts of offenses, real and imaginary, until well into early decades of the 
present century. 

The year 1840 is ever to be remembered in the annals of sociology 
by a vast reform movement which swept over this country. It was an 
age of unrest, and philanthropic people turned their attention to every- 
thing needing a betterment. The judicial system came in for condem- 
nation and the penalties of laws were made less severe. Many of the 
states abolished whipping and the United States rid its statute books 
of the matter in February, 1839. 

In New Jersey, Colonial court judgments frequently refer to whipping, 
particularly as a punishment for accessories in counterfeiting —this ere 





*For instances of whipping see Law Journat for April, 1892: article by the author. 
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the Revolutionary times when paper bills had the ominous ‘To Counter- 


feit Is Death,” and meant these words in all sincerity and justice. 


The Revision of 1821 makes certain provisions for whipping in the 


vases of pardoned criminals, who refuse to leave the state, and in one 


or two other matters. 


It is quite evident that as early as 


1821, the 


punishments to be meted out in Jersey were much mollified. 


A cursory examination of the statutes fails to give any law dispensing 


with the use of the whipping post. 


It existed in the Colonies by virtue 


of long continued usage in the mother country and needed no act of 


introduction for American 


Plantations. 


It has probably become well 


nigh obsolete through non-user and consequently its revival will be 


watched with considerable interest on the part of the legal profession. 


Trenton, N, J., Nov. 18, 1892. 


— a. 


Francis B. LEE. 


- — 


IN THE MATTER OF THE APPLICATION TO DISCHARGE WALTER BREWSTER 
FROM IMPRISONMENT ON COMMITMENT FOR CONTEMPT 


(Middlesex Orphans’ Court.) 


Contempt of Courts—Discharge of Per- 
sons from Imprisonment Committed for Con- 
tempt — Practice — Construction of Statutes.— 
Contempts of court are of two classes: 
First, those against the dignity of the court, 
or of disrespect exhibited to itself or its offi- 
cers. Second, those in which the contempt 
consists of the willful refusal to obey some 
decree or order of the court which it is in the 
power of the party to perform, and which 
he refuses to obey without sufficient excuse 
therefor. 

Courts will not adjudge a defendant in 
contempt for not doing an impossibility, nor 
for not doing what it 
to do 


himself to do the act 


is not in his power 


unless he has voluntarily disabled 
the 


itself a 


when creation 


of the disability was contuma- 
cious act. 

The neglect by an insolvent person, who 
was also an executor of an estate to pay cer- 
_ tain sums of money, ordered by the court 
to be paid, and which were chargeable 
him in a matter of accounting as 
held not 


to be contempt, where it appeared that the 


against 
assets of the estate in his hands: 
indebtedness due from him to the estate 
was one of long standing, and that he had 


no property of his own, by which he could 


liquidate and pay the amount due and owing 
by him to the estate, or any portion thereof: 
and which arose from an indebtedness be- 
tween him and the testator in his lifetime 
which indebtedness has stood in the account 
embracing said principal sum and the inter- 
est thereon for many vears. . 

An application being made to discharge 
a person from imprisonment (under and by 
virtue of the 163d section of the Orphans’ 
Court Act), 
of contempt of court for neglecting to pay 


who had been adjudged guilty 


over certain moneys which he had been 
ordered by the court to pay, where the 
judgment and decree of contempt had been 
made in the absence of the defendant, the 
defendant having willfully neglected and 
refused to attend at the time fixed for the 
hearing of the said application to commit 
him for contempt, although duly notified so 
to do: held, that although he had been ad- 
judged guilty of contempt, and although the 
court had refused to open the proceedings 
the 


duty of the court, under the provision of 


on the ground of surprise, it was 
this section, to review the entire case and to 
see whether there was sufficient evidence to 
warrant the court 


defendant. 


in further holding the 


Mr, Alan H. Strong for the motion. 


Mr. A. V. Schenck against it. 
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Rice, P. J.: The application in this case was, first, to open the default 
by which Mr. Brewster was found guilty of contempt, and second, on 
failure of that application, to discharge him from imprisonment under 
and by virtue of the authority given to the court under the 163d section 
of the Orphans’ Court act, which authorizes the court to discharge the 
person imprisoned at the discretion of the court, whenever in the judg- 
ment of said court the ends of justice require such discharge. That, I 
take to mean, gives to this court the same power which the Chancellor 
possesses in similar matters when they occur in the Court of Chancery. 
In McClung v. McClung, 6 Stewart 462, the Chancellor discharged the 
defendant from imprisonment, although he had not cleared his contempt, 
the court being of the opinion that its authority, which the defendant 
had set at naught, had been vindicated by the imprisonment which he 
had undergone. 

Upon a motion to open the default the court refused the applica- 
tion on the ground that it was satistied that Brewster had been perfectly 
able to attend before the court to answer the charge, and further, that 
his neglect so to attend and answer the allegation against him was will- 
ful and intentional. This case was very similar to the case of Freeze v. 
Swayze, 11 C. E. Green, 437, where the Chancellor refused to open the 
decree under very similar circumstances. In fact, the case at bar is 
stronger than the case above referred to, because Mr. Brewster said to 
Constable Soper, when he went to arrest him, after he had been adjudged 
guilty of contempt: “I expected it” (that is, the writ of arrest) * but I 
didn’t expect it until to-morrow.” At the hearing the court refused to 
open the default, and so the question now before the court is the simple 
question whether or not we should discharge him from imprisonment 
under the provisions of the above stated section of the Orphans’ Court 
act. 

The proceeding for contempt in cases of this character is for enforcing 
compliance with the order and mandate of the court, made when it is in 
the power of the party so ordered to perform an act, to actually perform 
it. The 160th section of the Orphans’ Court act “‘ authorizes and em- 
powers the court to compel obedience to their process, orders and sen- 
tences by imprisonment of the body or distress and sale of lands and 
goods as fully and amply as any other court of record in the State,” and 
the 161st section provides that the decrees and orders of the court 
‘‘shall have the same lien and priorities as judgments of the Circuit 
Court of the same county, and the like executions may issue thereon, or, 
if need be, the president judge of the court may enforce performance 
of the same by writs of attachment, injunction and me exeat, in the same 
manner as may be done by the Court of Chancery.” An interesting 
case upon the subject is a decision of the Supreme Court of the United 






















































362 





THE NEW JERSEY LAW JOURNAL. 


States, In re Childes, 22 Wallace, 157-169. Mr. Justice Miller in de- 
livering the opinion of the court said that ‘“ punishment for contempt 
has two aspects, namely: First, to vindicate the dignity of the court 
from disrespect shown to it or its orders. Second, to compel the per- 
formance of some order or decree of the court, which it is in the power 
of the party to perform, and which he refuses to obey.” He says further, 
after quoting section 725 of the U.S. Rev. Stat. upon the subject, which 
gives the United States Courts powers to punish for contempt: ‘Such 
has always been the power of the courts, both of common law and 
equity. The exercise of this power has a two-fold aspect, namely: 
First, the proper punishment of the guilty party for his disrespect to the 
court or its order; and, second, to compel his performance of some act 
or duty required of him which he refuses to perform (quoting Stimpson 
v. Putnam, 41 Vt. 238). In the former case the court must judge for 
itself the nature and extent of the punishment with reference to the 
gravity of the offence. In the latter case the party refusing to obey 
should be fined and imprisoned until he performs the act required of him, 
or shows it is not in his power to do so.” The same doctrine was recog- 
nized in the United States Courts in this State in the case of Norris v. 
Hassler, 8 N. J. Law Journal 98, where a party was held guilty of con- 
tempt in not obeying a subpeena, although his mileage had not been paid 
in full, he having sufficient ability himself to pay it. And also in our 
own Court of Chancery, in a case at Chambers in 1879. the case of the 
Esterbrook Steel Pen Company v. Ahern, 2 N. J. Law Journal 
175, where the Chancellor said that “* the court will not compel the de- 
fendant to do anything which it is beyond his power io do.” It is fur- 
ther stated in the case of Meyers v. Trimble, 3 KE. D. Smith 612, “ that 
if 1t appear that the debtor is unable to pay the sum ordered to be paid, 
that may be deemed a sufficient excuse when he appears to answer for 
apparent contumacy. Courts will not adjudge a defendant in contempt 
for not doing an impossibility, nor for not doing what it is not in his 
power to do, unless he has voluntarily disabled himself to do the act, 
when the creation of the disability was itself a contumacious act.” 

This statement of the law was cited with approval by the Supreme 
Court of California in the case of Galland v. Galland, 44 Cal. 475, 13 
Amer. Rep. 167, which was likewise followed in the case of Adams v. 
Haskill, 6 Cal. 316, reported in 65 Amer. Decisions, 517. The article 
upon contempts by Mr. Thompson, which was cited by counsel on both 
sides at the time of the argument, and which is found in 5 Crim. Law 
Mag. 172, takes the same view and shows the distinction between civil 
and criminal contempts. Mr. Thompson says: ‘“* The boundary between 
these two kinds of contempts is in many cases shadowy, but the substan- 
tial distinction is that one is a mode of execution of judgments and de- 
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crees in civil cases, while the other is punishment for an offense of a 
And again Mr. Thompson says: “It has been said 


criminal nature.” 


that punishments for contempt have a double aspect. First, to vindicate 
the dignity of the court from disrespect exhibited to itself or its officer. 
Second, to compel performance of some order or decree which it is in the 
power of the party to perform, and which he, without sufficient excuse, re- 


Juses to obey,” citing In re Childes, 22 Wallace 158, ante. See Baucus 


v. Stover, 39 N. Y. 1. 

The only question remaining, therefore, is: had Brewster means of the 
estate in his hands out of which he could have paid the money directed 
to be paid to Mr. Schenck by the decree of 1889, or any portion thereof, 
or if he had not, had he had previous to the making of the order any 
such funds, and had he voluntarily placed them out of his hands and 
control with intent to disobey the order? It has been held by the Chan- 
cellor in a decision reported at Chambers, an anonymous case, in 1 N. J. 
Law Journal 158, that the defendant must show to the court beyond a 
reasonable doubt that it was absolutely impossible to perform its decree, 
before he would be purged of the contempt, and I may say further that 
that same rule would apply where the application is to be discharged 
from imprisonment, although the party has not purged himself of con- 
tempt, as was done in the case of McClung v. McClung above referred to. 

We must not, however, lose sight of the true status of this case. Al- 
though the proceeding is in form an application for discharge, under 
and by virtue of the 163d section of the Orphans’ Court act above cited, 
yet we must remember that the adjudication holding the defendant 
guilty of contempt was not after hearing both sides, and not after hear- 
ing the explanation as to the status of the account in question, charging 
the defendant with this large indebtedness to the estate, but it was only 
after hearing one side, the defendant having willfully and intentionally 
neglected to attend ; and if the evidence had been presented at the first 
hearing that has been presented here to-day, and the explanation of the 
real status of this accountant been shown then, as it is shown now, | do 
not think we could have adjudged the party guilty of contempt for 
not complying with this order, because there was no proof of assets ac- 
tually in his hands out of which he could have paid them. 

We are confronted, as the case stands to-day before the court, with 
the decree made in 1889, and the re-stated account made under and by 
virtue of the directions contained in that decree; and the account shows 
upon its face, upon the charge side of the account, that it is mainly made 
up of the old indebtedness due from Walter Brewster to his father in 
his life time, and with interest on that account from 1856 to 1889, and 
it nowhere appears that he ever had the ability to pay that indebtedness 
to the estate, or ever had the money in his hands as such executor 
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which that indebtedness represented. On the other hand, it appears 
that he was absolutely insolvent at the time of his father’s death, and 
that the legacy was left to his wife in the place of giving it to Walter, 
so that the creditors of Walter could not reach it, and it also appears 
that that condition of insolvency has practically continued up to the 
present time. Consequently, taking the account as it stands, and which 
we are bound to act upon in connection with the testimony that has been 
given here, and the testimony that was taken at the time of the excep- 
tions to the account, which have been admitted in evidence, it nowhere 
appears that he had the means to meet the order of the court, requiring 
him to pay the money in question, which order was made in 1889, as 
before stated. If our decision upon this question was to be based only 
upon the testimony of Mr. Brewster, as given here in court, it would 
not be sufficient, in my judgment, to authorize us in discharging him, 
because it is contradictory and unsatisfactory, but his testimony is sus- 
tained by the account re-stated under the order of this court in 1889, 
which shows that he could not have had at that time any money or prop- 
erty in his hands or under his control belonging to the estate, out of 
which he could have paid and satisfied the order of the court in ques- 
tion, and, as the Chancellor said in the case of the Esterbrook Steel Pen 
Co. v. Ahern, above referred to, “the court will not compel a defendant 
to do anything which is beyond his power.” 

To hold him further would be to exceed, in my judgment, our juris- 
diction, for when it appears that the party is unable to comply with the 
order of the court from no fault of his, we have no authority to hold him 
in commitment for contempt, because there is no contempt on his part, 
or, if he is in imprisonment, it is our duty to discharge him. In the 
case of Adams v. Haskill, above referred to, the court refused to dis- 
charge a man where it was shown that he had not the power to comply 
with the order of the court, for which the contempt proceedings had 
been taken, and upon certiorari to reverse those proceedings, the judg- 
ment of the lower court was set aside and the man discharged. It was 
held that they had no power to imprison him, or to keep him in custody 
for neglecting to perform an act which he could not perform, and while 
it is true that the statute of the state of California was referred to there, 
still the statute in that case was a statute simply declaratory of the rule 
of the common law upon this subject. 

Were we to refuse him a discharge now he would ciearly be entitled 
to make application for a review of these proceedings and his discharge 
under and by virtue of the act concerning habeas corpus. The second 
section of that act provides that ‘* persons committed or detained by vir- 
tue of the final judgment or decree of any competent tribunal of civil 
or criminal jurisdiction are not entitled to the benefit of the act, but it 





pears 
, and 
alter, 
pears 
» the 
vhich 
been 
XxCep- 
vhere 
liring 
39, as 
| only 
would 
him, 
sus- 
1889, 
prop- 
ut of 
ques- 
| Pen 


idant 


juris- 
h the 
| him 
part, 
1 the 
) dis- 
mply 

had 
judg- 
t was 
stody 
while 
here, 
» rule 


titled 
arge 
cond 
- vir- 


civil 
yut it 











IN RE POM KWANG SAH. 





365 


expressly says: ‘‘ but no order of commitment for any alleged contempt 
or any proceedings as for contempt to enforce the rights or remedies of 
any party, shall be deemed a judgment or decree within the meaning of 
this section.” And in the case of ex parte Fisk 113, U. S. 713, the Su- 
preme Court decided that parties in custody for contempt might be dis- 
charged upon habeas corpus if it appeared that the court below was un- 
authorized to commit them for contempt, and that case was cited with 
approval, asa ‘‘ weighty precedent” by our own Court of Errors and Ap- 
peals, in the opinion of Mr. Justice Depue, in the case of Dodd v. Una, 
13 Stewart 714. A review of these proceedings upon an appeal could 
be taken under the act of April 17th, 1884; Laws of 1884, page 219, 
and the Prerogative Court could review the entire case. 

For the reasons above stated, we are of opinion that the defendant 
must be discharged. 
IN THE MATTER OF THE APPLICATION TO ADMIT TO CITIZENSHIP ONE POM 

KWANG SAH. 
(Middlesex County Common Pleas, October 15th, 1892.) 


Naturalization.—Citizenship, persons qual- naturalization laws, mean a person of the 
ified for—The naturalization laws of the Caucasian race, and do not include one who 
United States apply only to free white per- belongs to the Mongolian race. 


sons and to persons of African nativity and A subject of the King of Corea belongs to 
descent. the Mongolian race and cannot be admitted 


The words “white persons,” as used in the _ to citizenship in the United States. 


Rice, P. J.: Application having been made to us in the usual form to 
admit to citizenship a person called Pom Kwang Sah, who is said to be 
a subject of the King of Corea, and having grave doubts as to whether 
the naturalization laws applied to aliens of this class, we reserved the 
question for consideration and for examination of such authorities as are 
within our reach. 

The power of this court to admit persons to citizenship depends entirely 
upon the authority granted to us by the United States statutes upon that 
subject, which are found in the Revised Statutes of the United States, 
edition of 1878, Title XXX., commencing on page 378. Section 2169 
of that act provides: ‘* The provisions of this title shall apply to aliens, 
being free white persons, and to aliens of African nativity and to per- 
sons of African descent.” 

In the construction of this statute we must follow the ordinary rules. 
It speaks of and applies to white persons, but it expressly provides, 
however, that it shall also apply to persons of- African nativity and de- 
scent, and, applying to them only, excludes by implication every other 
race, except white persons. The only decisions which I have before 
me in the United States courts, at the present time, are most decidedly 
adverse to the applicant. The question came up before the United 
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States Circuit Court, in the District of Oregon in 1881, in In Re Camille, 
and it was there decided that the applicant, who was a half-blooded 





Indian, his father being a white Canadian and his mother an Indian 
woman of British Columbia, could not be naturalized under our laws, 
and the judge, in his opinion, cited in Vol. 11 of the Reporter, page 663, 
(S. C.6 Sawyer 541), refers to this section, and shows the reason why the 
addition was made permitting negroes to be naturalized. He says in his 
opinion: ‘From the first, our naturalization laws only applied to the 
people who had settled the country—the European or white race—and 
so they remained until 1870 (16 Stat. 256 ; Sec. 2169 Revised Statutes), 





when under the pro-negro feeling generated and inflamed by the war of 
the Southern States and its political consequences, Congress was driven 
at once to the other extreme and opened the door not only to persons of 
African descent, but to all those of ‘African nativity ’—thereby proffering 
the boon of American citizenship to the comparatively savage and strange 
inhabitants of the ‘ Dark Continent,’ while withholding it from the in- 
termediate and far better qualified red and yellow races.” 

This, I think, is a very clear expression of the state of the law upon 
this subject to-day, and it is our duty to follow it. There is another 
decision upon the same subject, and that is, the opinion of Mr. Justice 
Sawyer, of the United States courts in California, in the case of In Re 
Ah Yup, 5 Sawyer 155, where it was held that the words ‘* white person,” 
as used in the naturalization laws, mean a person of the Caucasian race, 
and do not include one who belongs to the Mongolian race. 

A subject of the King of Corea belongs to the Mongolian race. The 
application must therefore be rejected. 


_ ee — 


NEW JERSEY SUPREME COURT. 


(Abstracts of Opinions filed at the November term, 1892.) 


RANDALL BISBEE rv. DENNIS BOWDEN. 


Certiorari—Attachment— Review of Judgment. 


Certiorari removing proceedings and a judgment before a justice of 
the peace in favor of Dennis Bowden against Randall Bisbee. 

Mr. J. S. Salmon for the prosecutor. 

Mr. N. S. Kitchel for the defendant. 

Opinion by Maater, J. 

1. The determination of a justice of the peace on a trial of facts upon 
a motion to quash a writ of attachment, pursuant to the provisions of 
69 of the Attachment Act, is reviewable on certiorari. 
2. When the facts certified by the justice to have been found by him on 
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such trial show that the affidavit on which the writ was issued was false, 
and that it was not made in good faith, it was erroneous not to have 
allowed the motion to quash, and for such error the judgement in attach- 


ment will be reversed. 


CELESTE H. CHASMER vy. ISAAC N. BLEW, ET AL. 
Roads, Highways— Vacation and Relaying of. 


Mr. Allan H. Strong for the prosecutor. 

Mr. Robert Adrian for the defendant. 

Opinion by Magi, J. 

The act of March 4, 1880, (Sup. Rev. 877) amendatory of the suple- 
ment to the road act of March 27, 1874, (Rev. 10 19) applies to a vaca- 
tion of a part of an existing highway within the prescribed distance, 
and the relaying of the highway in another place. When it appears that 
the proposed relaying is upon land already devoted to and accepted as a 
public road, the said acts are not applicable. 


THE SOCIETY FOR THE PROMOTION OF LEARNING v. THE CITY OF NEW 
BRUNSWICK. 


Taxes—Exemption of Property owned and Leased by Societies for the 
Promotion of Learning, ete. 


Certiorari in matter of taxes—Argued at June Term, 1892. 

Mr. Alan H. Strong for Prosecutor. 

Mr. Robert Adrain for the City. 

Opinion by MaGikg, J. 

A corporation organized under the ‘Act to incorporate Societies for 
the promotion of learning” approved April 9, 1875, (Rev. 57.), and the 
supplements thereto, owns real estate which it leases to individuals who 
keep a boarding and day school thereon and pay rent by paying the 
interest on a mortgage, the taxes, if any can lawfully be collected, the 
water rates and fire insurance premiums. Held: 1. That such real 
estate is not exempt from tax under the second clause of §5 of the tax 
act of 1866. Rev. 1152. 2. That such corporation is properly taxed 
upon its real estate either under § 105 of the Corporation Act (Rev. 
196), as amended in 1878 (Supp. Rev. 170), or under $15 and § 23 of 
the tax act of 1866, Rev. 1150. 

CALOO ET UX v. WESTCOTT, MAYOR OF THE CITY OF CAMDEN. 
Statutes, Interpretation and Constitutionality of. 
Mr. E. A. Armstrong for the Prosecutor. 
Mr. George M. Robeson for the Respondent. 


Opinion by GARRISON, J. 
1. Prior to the passage of the act of March 8th, 1892, (P. L., 1892, 
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p- +7), police justice in cities whose population exceeded one hundred 
thousand were appointed by the Governor. In all other cities they 
were elected by local boards of city council. The act of 1892 applied 
only to certain cities of the second class having a population of over 
fifty thousand: Held, that this classification was substantial and not 
illusory ; that the effect of the law is to remove the cities selected from 
the group next below them in population and to bring them into har- 
mony with those next above them, viz: cities of the first class. The act, 
being general in its terms and application, is a constitutional enactment. 

2. The classification act (P. L., 1882, p. 47), is a rule of interpreta- 
tion and, apart from this, has no controlling effect upon either the legis- 
lature or the courts. It is a mere formula by which to avoid the 
repetition of words and numerals when legislating for or interpreting 
enactments concerning municipalities. It may be ignored without 
impairing legislation and its employment will not legitimize legislation 
otherwise vicious in a constitutional sense. 

CLARENCE LANE v. PATRICK H. O’NEIL. CITY COLLECTOR OF JERSEY CITY. 

Taxes—Lien upon lands for taxes assessed against Personal Property. 

Argued at June Term, 1892. 

Mr. Clarence Lane for the Prosecutor. 

Mr. W. D. Edwards for the Defendant. 

Opinion by VAN SYCKEL, J. 

1. Taxes become a lien on property only by force of legislation. 

2. There is no statutory provision by which in Jersey City a lien can 
be established upon lands for taxes assessed against personal property. 


DANIEL LEVAN v. HENRY STERNFIELD. 
Practice—Pleading— Payment of money into Courts, Costs. 

A writ of attachment was issued against Levan at the suit of H. 
Sterntfield & Co. An appearance was entered by the defendant, and 
there upon the said H. Sterntield & Co. filed their narr containing the com- 
mon counts. ‘To this the defendant plead non assumpsit as to all of the 
plaintiff's demand except the sum of $39.70, and as to that sum that 
the defendant had tendered it and had paid the said sum with costs, 
into court. 

The cause was tried upon the pleadings and a verdict was returned 
in the following form: ‘For Plaintiff, $39.70 without interest or costs.” 
Judgment was afterwards entered upon this verdict by order of the 
court for the sum of $39.70 damages, and $59.63 costs. The defendant 
by writ of error brings the judgment imposing upon him the amount 
of $59.63 as costs, into this court for a review. 

Argued at June term, 1892. 
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Mr. Thomas E.. French for the plaintiff in error. 

Messrs. Bergen & Bergen for the defendant in error. 

The opinion of the court was delivered by Rrep, J. 

1. A plea of tender must show that the tender was made before the 
commencement of the action. 

2. A defendant can pay a sum of money into court after the com- 
mencement of an action, under a rule to be obtained from the court, that 
unless the plaintiff accepts the sum so paid with accrued costs in dis- 
charge of his claim, so much of his claim shall be struck from his decla- 
ration. If plaintiff does not accept the sum, then the defendant may 
plead to the remaining part of the plaintiff’s claim, and, upon a trial, un- 
less the plaintiff proves that he was entitled to a sum greater than that 
paid into court, there should be a verdict tor the defendant. 

3. Payment of money into court without a rule may be disregarded 
by the plaintiff. 

4. Upon a verdict rendered for a certain sum without costs, judgment 
may be entered with costs, where from the record it appears that costs 
follow the finding for the plaintiff as a legal incident. 


CHRISTIAN A. De BAUN, PROS v. ANDREW H. SMITH, COLLECTOR OF WASHING- 
TON TOWNSHIP. 


Taxes—Upon Stock of Foreign Corporations—National Banks. 


Mr. Wm. M. Johnson for Prosecutor. 

Mr. A. D. Campbell for the Defendant. 

Opinion by Dixon, J. 

1. Stock in a corporation of a foreign state, owned by a citizen of this 
state, upon which taxes have been actually assessed in the foreign state, 
and paid by the corporation within twelve months before the day pre- 
scribed by law for commencing the assessment of taxes in this state, is 
exempt from taxation in this State. 

2. Stock in a National Banking Association, located in another state, 
cannot be taxed under the laws of this state. 


FRANCIS J. E. TETRAULT, RELATOR, v. THE CITY OF ORANGE. 
Statutes—Term of City Physician—Constitution—Special Legislation. 

Mr. Price for the Relator. 

Mr. Lighthipe for the Defendant. 

Opinion by Dixon, J. 

The statute of February 17, 1892, (P. L. 1892, p. 24), purporting to 
fix at three years the term of office of city physician in all cities in 
which it was not previously fixed by authority of law, and to take from 
such cities the power of diminishing the salary attached to that office, is 
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special, and, therefore, unconstitutional, under act LV, section VII, 
paragraph 11 of the state constitution. 


CONRAD MULLER, PROSECUTOR, v. THE MAYOR AND COUNCIL OF THE CITY OF 
BAYONNE. 


Assessments upon Separate Parcels or Lots, which have always been 

considered as an Entirety. 

Mr. Van Buskirk tor the Prosecutor. 

Mr. Northrop for the Defendant. 

Opinion by Dixon, J. 

1. A statutory direction that an assessment for benefits shall be levied 
upon each separate lot or parcel of land, or upon the several lots or par- 
cels of land, does not authorize the assessors to levy distinct assessments 
upon the component parts of a tract of land which the owner has always 
treated as an entirety. 

2. It appearing that commissioners, authorized to levy an assessment for 
the construction of a sewer, upon an entire tract of land on which there 
are valuable buildings, have ignored the existence of the buildings and 
levied distinct assessments upon the parts of the tract, dividing it by 
lines which intersect the buildings, the Court cannot infer that the bene- 
fit accruing to the entire tract is the aggregate of these distinct assess- 


ments. 


JAMES SWEENEY v ROBERT STROUD. 


Confession of Judgment—Attorney’s fee of five per cent.—Stipulated for 
—Effect of on Bond and Warrant. 


Mr. Harned for the plaintiff. 

Mr. Thompson for the defendant. 

Opinion by Drxon, J. 

The defendant gave a bond in the penal sum of ten thousand dollars, 
conditioned to be void on payment of five thousand dollars and interest, 
with one agreement added, that if judgment should be obtained by virtue 
of the warrant of attorney annexed thereto or certain other specified 
events should occur, an attorney’s fee of five per cent. should be payable, 
and should be recovered in addition to all principal, interest, and cost of 
‘suit. Annexed to the bond was a warrant authorizing any attorney to 
appear for the obligor, in case of the breach of the condition of the bond, 
and confess judgment for the penalty. Held, that the warraut of attor- 
ney did not authorize the confession of judgment for the five per cent. fee. 


ROCCO DELIONE, PROSECUTOR v THE LONG BRANCH COMMISSIONERS. 
Ordinance— Violation of—Erection of addition to frame buildings. 


On certiorari removing a judgment of the Public Court of Long 
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Branch, convicting the prosecutor of the violation of an ordinance, which 
forbade the erection of wooden buildings upon Broadway, between Rock- 
well avenue and the sea. 

Mr. Heisley for the Prosecutor. 

Mr. Johnson for the Defendant. 

Opinion by Dixon, J. 

If a building be so changed in plan, in structure, in dimensions, and 
in general appearance, that it might, according to the common under- 
standing of men, in common parlance, be called a new building, then it 
may be deemed a violation of an ordinance forbidding “the erection of 
of a building” upon its site. 

2. The erection of a new kitchen as an addition to an old dwelling may 
be deemed a violation of such'an ordinance. 


EDWIN MARKLEY, PROSECUTOR, v. THE MAYOR AND COUNCIL 
OF THE BOROUGH OF CAPE MAY. 


Removal from Office—Forfeiture notice—Practice. 

On certiorari. 

Mr. S. W. Baldwin for the Prosecutor. 

Mr. H. W. Edmunds for the defendant. 

Opinion by Dixon, J. 

The power of removal from office on the ground of forfeiture cannot 
lawfully be exercised, unles there be (when practicable) due notice to 
the officer of the charge against him and of the time when he may an- 
swer it, a reasonable opportunity to defend himself, and sufficient proof 
of a legal cause of forfeiture. 


ANNA MILES v. JOHN H. ORR, 


Landlord and Tenant—Proof of Service of Notice—Demanding Pay- 
ment of Rent. 

Mr. Wartman for the plaintiff. 

Mr. Crandall for the Defendant. 

Opinion by DIxon, J.: 

This certiorari removes a judgment rendered by the District Court of 
the city of Camden, in a proceeding instituted by a landlord to disposess 
his tenant, for non-payment of rent. 

Probably by an oversight of the draftsman, the affidavit filed in the 
court below failed to aver that the landlord had served upon the tenant 
the necessary demand for the rent. Rev. Sup. 245, §§ 114, 115. Con- 
sequently it did not show a case to which the jurisdiction of the court 
extended, and the judgment must be reversed. Schuyler v. Trefren, 


2 Dutch. 213; Scheifele v. Irwing, 24 Vroom 180. 
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JOHN D. WALLACE, OVERSEER, v. ALFRED A. BRADSHAW. 
SAME v. CHARLES P. BATTEN. 


Roads—Power of Overseer of, to Order out Inhabitants to Work Roads. 

Mr. T. E. French for the prosecutor. 

Mr. D. J. Pancoast and W. P. Gray for the respondent. 

On certiorari. 

Opinion by Werts, J.: 

A road overseer in a township, where the inhabitants elect to work the 
roads by hire, cannot warn out the inhabitants of his districts to work 
and labor on the roads when there is road money on hand available for 
the needs of the road. 

Before the inhabitants can be warned or ordered out, there must be an 
apportionment made of the labor of the inhabitants of the township in 
the same proportion with the tax for the support of the government, pur- 
suant to section 52 of the Road Act. 


SAMUEL E. DEGROOT ET ALS., PROSECUTORS, v. THE MAYOR AND ALDERMEN 
OF JERSEY CITY. 


Streets—Land dedicated for, but unaccepted. 

On certiorari. 

Mr. J. Garrick for the prosectuors. 

Mr. W. D. Edwards for the defendants. 

Opinion by WeEnrts, J. 

No owner of lands, which he has dedicated to the public as a street, 





but which the public has in no wise accepted or appropriated, is an 
owner of lands within the intent and meaning of section 23 of the Sup- 
plemental Act to reorganize the government of Jersey City, Laws 1873, 
406. 
JOHN H. CONGER, RELATOR, v. THE BOARD OF CHOSEN FREEHOLDERS OF 
MIDDLESEX COUNTY. 
Board of Freeholders—Power to approve bond of County officer—Mandamus. 

On rule to show cause why mandamus should not issue. 

Mr. Alan H. Strong for the rule. 

Messrs. H. Brewster Willis and Robert Adrain, contra. 

Opinion by Wenrts, J.: 

The board of freeholders are invested with discretionary power to pass 
upon the sufficiency or insufficiency of a bond presented by a county 
collector. 

In the absence of proof that such discretion has been abused, the court 
will not by mandamus require the acceptance or approval of such bond. 


THE SUMMERSIDE BANK v. HUGH RAMSAY. 
Practice—Pleading Foreign Statutes—Costs. 


In pleading a foreign statute, it is only necessary to recite so much 
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thereof as is material or necessary to the action or defense, and costs 
therefor will be limited to the number of sheets required for that purpose. 

On motion to retax costs. 

Messrs. Vail d& Ward for the motion. 

Mr. John W. Beekman, contra. 

Opinion by Werts, J.: 

In taxing the costs on a non-suit in this case, the defendant’s attorney 
charged for “ drawing pleas, copy and filing, $82.50.” 

In the special plea filed in the case, the statute of Canada, concerning 
insolvent debtors, is recited in extenso, making, according to the defend- 
ant’s contention, 275 sheets. 

It is insisted that it was only necessary to set out such parts of the 
statute as was necessary to the defense to be made under the plea, and 
that the item objected to should be reduced accordingly. Salt Lake City 
National Bank v. Hendrickson, 11 Vroom 55. 

If the party pleading a foreign statute chooses to recite it at length, 
he may do so, but he will not be permitted in the bill of costs to charge 
for more sheets than were necessary to set out such portions of the stat- 
utes as were material to the action. 

It appears that such portions of the statute in question as were neces- 
sary to the defendant’s plea could have been embraced within twenty 
sheets, and the item objected to is therefore reduced from 275 sheets to 
twenty. 





THE STATE, HENRY STUHR, PROSECUTOR, ». THE MAYOR AND COUNCIL OF 
HOBOKEN, 


Assessments—Change of grade of streets. 

Certiorari. 

Mr. Henry Stuhr tor the prosecutor. 

Mr. James F. Minturn for the defendant. 

The object of this certiorari is to set aside an assessment for change of 
grade against property of the prosecutor, located at Nos. 258 and 260 
Park avenue, in the city of Hoboken. The assessment complained of 
was enforced by the defendant, November 26, 1890. On the argument 
it was substantially admitted by counsel for the defendant, that the grade 
of the street in front of and adjoining the prosecutor’s property had been 
changed to his damage; the assessment against the prosecutor is therefore 
set aside. 





VAN DEVENTER, EXRS., v. PETER BRONSON, 
Mr. R. V. Lindabury for the defendant. 
Mr, C. A. Marsh for the plaintiff. 
Leave to file plea of statute of limitation refused. 
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THE STATE, JAMES’ DAY, PROSECUTOR, v. THE HUDSON RIVER RAILROAD AND 
TERMINAL COMPANY. 


Practice—Personal Service upon party residing out of the state—Appoint- 
ment of Commissioners. 


Certiorari of an order appointing commission to condema lands of the 
prosecutor. 

Mr. Cortlandt Parker for the prosecutor. 

Mr. John W. Taylor for the respondent. 

Commissioners were appointed on application of defendant, under sec- 
tion 12 of the general railroad law (Rev. 928), to condemn certain lands 
of the prosecutor. Notice of the application was directed to be given, 
** by giving such notice on the said persons, personally, or by leaving the 
same at their residence or usual place of abode, with some person of the 
family of the age of fourteen years or upwards, at least ten days prior to 
the time so,assigned, as aforesaid.” Notice of the time and place of the 
application was served upon the prosecutor personally, in the state of New 
York. New grounds are urged for setting aside the appointment of com- 
missioners. 

1. It is claimed that the prosecutor was a resident of the state of New 
York, and therefore that personal service upon him in that state was 
illegal; that the statute directs service by publication where owners 
reside out the state. The prosecutor’s residence is a controverted ques- 
tion in the deposition taken, but assuming it to be in the state of New 
York, we think the personal service on the prosecutor in that state legal, 
and the objection thereto untenable. 

2. It is objected, that there was never any nogotiation for the use or 
purchase of the land in question and, consequently, no failure toagree. We 
think this objection is not well taken. The contrary is established by 
the proofs. 

The appointment of commissioners is affirmed with costs 


WILLIAM GOLDY v. MORGAN KIRCHER. 
Practice—Submission of case under stipulation is violation of Rules of 
Court—Dismissal, effect of. 

Opinion by Dixon, J.: 

According to the stipulation of counsel in the case, the writ of error 
was dismissed at the last term of the Supreme Court, ‘‘ because the case 
had not the authority of the trial court’s clerk’s seal,” and it is now 
agreed to have the case decided by the sub-branch court, on the case as 
before presented, without any revocation of the dismissal. 

The sub-branch court declines to hear the cause on this stipulation, for 
three reasons: 1. Because, by the dismissal of the writ, the case is out 
of court. 2. Because the case in its present form, having been passed 
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” upon by the main court, the sub-branch court should not review its decis- 
ion; and, 3. Because the case is one which, by the rules and practice of 
_ the Supreme Court, is not cognizable before the branch court, and there- 

fore its judicial determination is not to be shifted about by consent of 
the parties. Rev. 894, § 295. 

WILLIAM OLIPHANT ET AL, PROS. v. THE MAYOR OF THE CITY OF PATERSON, 
AND ANNA L. JOHNSON. 
Dismissal of writ—Laches. 
an Per Curiam. 
nds On September 9, 1891, the board of aldermen of the city of Paterson 
Pt granted to Anna L. Johnson a license to sell malt liquors for the term of 
the one year. On September 15, 1891, the prosecutors, citizens of Paterson, 
the obtained a certiorari to review the legality of such license. A timely 
= return was made to the writ, but neither the city nor the licensee has 
the appeared to contest the suit. The prosecutors did not place the case in 
waded the hands of the court for decision until about the time when the license 
— expired, nor is the case yet complete before us, for want of some exhibits, 
: on the purport of which several reasons for reversalturn. Other reasons 
wae raise serious questions as to the powers of the city government, which 
_— we are loth to decide upon on ex parte presentation. 
— Under these circumstances, in view of the fact that the prosecutors 
eg have no private interests at stake, and are in court merely under an 
New exercise of judicial discretion, we think the writ ought to be dismissed, 
egal, on account of laches. 
or 
se or LAWRENCE T. FELL, FACTORY AND WORKSHOP INSPECTOR, ETC., v. WILLIAM 
We ZAHN LEATHER CC., ET. ALS. 
d by (Essex Common Pleas.) 
Fifty-five Hour Law—Construction of. 

An appeal from the First District Court of Newark, N. J. 

Three suits were originally brought in the First District Court, one 
les of against the William Zahn Leather Company, a second against the Ben- 

jamin Atha and Illingworth Steel Company, and a third against Henry 
S. Pfeil, an extensive clothing manufacturer. 
error In the case against the William Zahn Leather Company, the District 
» case Court gave judgment for the defendant, on the ground that no male per- 
3 now son under the age of eighteen years was shown to have been employed 
ase as and that no female person at all worked for the defendant. 

This case was not appealed by either plaintiff or defendant for the 
on, for reason that the same facts proved therein were also proved in the two 
is out other cases which were appealed to the Court of Common Pleas. 
passed In the case of Henry 8S. Pfeil it was established by proof that he em- 
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ployed certain girls under the age of eighteen years, also certain females 
above the age of twenty-one years, and that he operated his factory for 

more than fifty-five hours in a week, and that he also operated it outside 

of the hours prescribed by the act. 

The court gave judgment against the defendant for the sum of one 
hundred dollars. 

In the case of the Benjamin Atha & Illingworth Steel Company, the 
proof was that the business was necessarily run night and day in certain 
departments, on account of the impossibility of starting new fires every - 
day, or oftener than once in about three months, in the manufacture of 
crucible steel. It was clearly shown that the manufacture of crucible 
steel could not be carried on without working more than fifty-five hours 
in a week, 

It was also proved, that boys under the age of eighteen years were 
employed during the day in certain manufacturing departments of the 
company’s business; that they worked more than fifty-five hours in a 
week and that they had only half an hour for dinner, instead of the full 
hour required by the fifty-five hour law. 

In these last two cases, and also in the first case mentioned, it was 
shown that males above the age of eighteen years worked more than 
fifty-five hours in a week, and also that they worked outside of the hours 
prescribed by the said act. 

Judgment was also given against the Benjamin Atha & Illingworth 
Steel Company in the sum of one hundred dollars. 

The court, however, held that the penalty of one hundred dollars did 
not apply to the hiring of each person, nor to every day in the week, 
but only to the operation of the factory, without regard to the number of 
persons employed in violation of the law. 

KIRKPATRICK, J., in his opinion, which was delivered orally, stated 
that the judgment of the court on the two cases before him was substan- 
tially the same as that found by the judge of the First District Court, 
and held that the defendants had incurred the penalty claimed in the 
demand of the plaintiff. 

In pronouncing judgment, the court said, that the Court of Common 
Pleas could not determine constitutional questions, but must confine 
itself to an interpretation of the act according to the words used by the 
legislature. 

There are, it said, important constitutional questions that are fairly 
raised in these cases, but they should be determined by the Supreme 
Court, and no doubt will be brought there for decision. 

The act, as it was understood by the court, had no application what- 
ever to any male person above the age of eighteen years, and that such 
persons might engage to work for any number of hours, under a special 
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contract, but if no such contract was made, then fifty-five hours would 
constitute a week’s work, the same as ten hours now constitutes a day’s 
work under our state, where no special agreement is made to the contrary. 

As to the second section the court regarded it as very clear. There 
is, it said, no room for construction, because the words are easily under- 
stood and it provides that no person under the age of eighteen years, 
male or female, and that no woman above that age, shall be employed in 
any manufacturing establishment, except during the periods nentioned in 
the act, under a penalty of one hundred dollars. And he held it to be 
unlawful to employ any female person, or any person under eighteen 
years of age, for a longer time than fifty-four hours in a week, or during 
any other hours in the day than those prescribed by the act, which are 
from seven to twelve in the forenoon, and from one to six in the after- 
noon, except Saturday, when the employment must begin at seven and 
cease at twelve, giving a half-holday to all women, and all persons under 
eighteen, whether male or female. 

The court further said, that the constitutional question might fairly be 
raised, as to whether or not a female person of full age could be hindered 
from working for such hours as she pleased, the same as a male person of 
full age can do, but he would leave that question for the Supreme Court 
to decide, although he had pronounced views of his own’ on the subject. 

[ We understand that these cases will be taken to the Supreme Court by 
the defendants, upon writs of certiorari, and argued there at the next term. 


—Eps.] 


a Se — 


A GLIMPSE OF THE COURTS IN LONDON. 


Even at this late day an American lawyer in visiting London turns 
almost instinctively to Westminster Hall to see the successors of Lord 
Tenterden or Baron Parke, but the very rooms where they sat in the 
Queen’s Bench or in the Exchequer have been torn down, or restored 
beyond recognition into mere chambers between the flying buttresses of 
the old hall of William Rufus. It has greatly improved the outward 
appearance of the building and shows it to us as it was in the early days 
when the courts were held within the great hall itself and when the 
king sat there in his high court of Parliament, but the court rooms of a 
century past, so familiar to the imagination at least of every American 
student of the common law, are no longer there and the courts themselves 
merged in the High Court of justice are now held, not at Westminster, 
but in the great building on Fleet street, just within Temple Bar. 

In this building is another great hall, almost equal in size and grandeur 
to that of Westminster, but this is nothing but an entrance to the court 
rooms, and not the thing which has drawn the courts around itself. The 
hall, therefore, is passed through almost unnoticed, and one seeks in the 
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bewildering corridors the signs which direct him to the little rooms where 
the judges of the High Court hold the Queen’s Bench Division, the Court 
of Chancery or the Probate or Admiralty Courts. 

The building represents the complete change that has taken place in 
the English judicial system. There is no longer a separation between 
the Courts of Chancery and the Ecclesiastical Courts at Lincoln’s Inn 
and on Chancery Lane, and the Courts of Common Law at Westminster 
Hall. They are all brought together in this one great building, and, like 
the little rooms in the buiiding where they are held, they are only divis- 
ions, of the one High Court. There is indeed a Lord Chief Justice and a 
Lord High Chancellor, but the judges of the High Court generally are 
not either common law judges or equity judges. They hold any division 
of the court that may be assigned to them, and exercise large equity 
powers in dealing with common law cases. Every effort seems to have 
been made to merge the common law and equity systems as far as possi- 
ble, giving effect to equity principles and even to equity practice where- 
ever it could be done. What has been the practical effect of it, I, of 
course, am unable to judge, but with respect to the practice an English 
barrister said to me, that the purpose had been to substitute the simplicity 
of equity pleading for the technicality of the common law, but that 
one of the effects had been to burden every little suit at common law 
with the cumbrous machinery of equity practice, such as interrogato- 
ries, accountings and the like. 

There is one court which was not merged with the others. The 
House of Lords remains-in form, if not in substance, as it has been for 
centuries, and it still sits at Westminster, not in Westminster Hall, but 
in that part of the houses of Parliament set apart for the peers. The 
law lords of course act as a committee of the house, while the Lord Chan- 
cellor presides, and it seemed strange at first, after seeing the other 
judges sitting in state in red and ermine, to see the judges of the House 
of Lords sitting here and there in chairs, wearing their ordinary morning 
clothes, while the Chancellor presided in a full-bottom wig and a black 
silk gown, and the counsel in similar wigs and gowns stood upon a high 
dais to make their arguments. The meaning of it was, that the members 
of the court were not Her Majesty’s judges, but were a committee of the 
-House of Lords. 

I went into the “Law Courts” one day, with a solicitor who had a 
motion to make in Mr. Justice Day’s court. The motion made by a 
solicitor related of course to some interlocutory matter, and was made 
before the chief clerk. The corridors were full of barristers, in their 
wigs and gowns, and there were many other people walking about, some 
refreshing themselves at one or other of the various lunch rooms and 
“luncheon bars” that are to be found there. I got very good cold meat, 











1ere 
purt 


e in 
een 
Inn 
ster 
like 
vis- 
nd a 
are 
sion 
uity 
ave 
»SSI— 
ere- 
|, of 
rlish 
icity 
that 
law 
ato- 


The 
for 
but 
The 
1an- 
ther 
use 
ing 
ack 
igh 
bers 
the 


ad a 
ya 
ade 
heir 
ome 
and 
eat, 





MISCELLANY. 379 


bread and butter and coffee for a shilling, and had a table to myself in a 
room lined and paved with glazed tiles ; it looked the picture of neatness. 

The court rooms open off of long corridors running all around the great 
hall, and on several different floors. There were nineteen or twenty 
courts in session on that day, held by judges of the High Court. I went 
first into one of the Chancery Courts, held by Mr. Justice Sterling, and 
then from one room to another, sometimes only looking in and sometimes 
stopping to listen to an argument or a decision on the trial-of a cause. 
I saw Baron Pollock and Mr. Justice Hawkins sitting together in an 
equity case, the new Judge Jeune hearing an admiralty case, and Chief 
Justice Coleridge trying a case with a jury, besides Mr. Justice Wells 
and many others. The court rooms are very small, the barristers sit on 
rows of benches one above another, as school boys used to do, but would 
not do now. The solicitors are crowded on a bench below the barristers. 
There is room for a few spectators on the upper benches and a few 
stand about the door. Besides this there is the witness box and in some 
of the rooms a box just big enough for twelve jurymen, and there is 
little room for anything besides. The Chief Justice’s room is a good 
deal larger and has the royal coat of arms over the bench. All the 
rooms are wainscotted to the ceiling with oak, and the ceilings are 
gothic vaults of stone. In many of them the walls are lined with books, 
venerable editions of the English reports. The windows are small and 
the day foggy, such as one finds all the week in November. All the 
available light is furnished by electricity. 

It is easy to speak in these small rooms, and both judges and counsel 
spoke in low tones, and there was a quiet dignity about the proceedings 
which was very pleasant. I may write another time about their manner 
of conducting catses, and especially of the ceremony at the opening of 
the Oxford Assizes, which I saw a few days ago. E. Q. K. 

Leamington, England, November 19, 1892. 


—— ae a 
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OUR PORTRAITS. Mr. Schenck was educated at New 

= Brunswick, studied law with Hon. Henry 

ABRAHAM V. SOHENOK. V. Speer, was admitted to the bar No- 

The subject of our portrait this month | vember term, 1843, and received his 
is the veteran of the Middlesex bar— | counsellor’s license November term,1847. 
still a young man in his vigor of intel- | He was elected mayor of New Bruns- 
lect and activity of life—Mr. Abraham V. | wick in 1851. He has always, since his 











Schenck, who was born in the city of 
New Brunswick, October 12, 1821, his 
ancestors having settled in that place 
before the Revolutionary war. He is 
the son of Henry Harris Schenck, who 
was long a resident of New Brunswick. 


admission, practiced his profession in 
his native city, where he soon became a 
leading member oi the Middlesex bar, 
and has been for years engaged in most 
of the important causes in that county, 
and in many cases of public interest in 
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the state and federal courts. He has 
been, at different times, counsel for the 
city of New Brunswick, private counsel 
for numerous corporations, counsel for 
the commissioners of streets and sewers 
of the city of New Brunswick, and coun- 
sel for the board of chosen freeholders 
of the county of Middlesex. 

On the decease of Charles M. Her- 
bert, prosecutor of the pleas for Middle- 
sex county, in 1871, Mr. Schenck was 
requested by Hon. Edward W. Scudder, 
justice of the Supreme Court, to dis- 
charge the duties of that office until a 
t 
the following session of the legislature, 
in 1872, Governor Joel Parker nomi- 
nated Mr. Schenck to that office, and 
the nomination was unanimously con- 


a 


successor should be appointed; and 


firmed by the senate without a reference. 

It was Mr. Schenck’s remarkable suc- 
cess as prosecutor of the pleas, that dur- 
ing his whole term of office he had the 
good fortune never to have had an in- 
dictment quashed, nor even a motion 
made for that purpose, and that nota 
single conviction that he obtained was 
carried by writ of error to a higher court 
for review. 

In 1882 Mr. Schenck was elected to 
the state senate, which office he held for 
one term and during which time he was 
made president of that body, in his last 
year of office. 





DEATH OF EX-CHANCELLOR WIL- 
LIAMSON, 


Ex-Chancellor Benjamin Williamson 
died at 9:45 Friday morning, Dee. 2, at 
his home on North Broad street, Eliza- 
beth, after suffering four days from a 
second attack of paralysis which affected 
The first attack 
on the left side occurred about six weeks 
previously. The second attack affected 
his right side, which 
speechless and threw him into a state of 
coma, from which he at no time rallied. 

Benjamin Williamson, ex-Chancellor 
of New Jersey, was born in Elizabeth- 


both sides of his body. 


rendered him 








of his profession, and was cmployed in 
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town (now Elizabeth), N.J.,in 1809, in the 
same house in which he lived at the time 
of his death. His father was the Hon. 
Isaac H. Williamson, a lawyer of great 
learning and distinction, and who was 
governor and chancellor of this state 
from 1817 to 1829. 

Governor Williamson’s wife, the mother 
of the ex-chancellor, was Anne Crossdale, 
daughter of the Rev. Cavalier Jouet by 
his second wife, Mary Hampton, a de- 
scendant of one of the many ancient and 
honorable families of Elizabethtown. 

The ex-Chancellor was graduated from 
Princeton College in 1827, and in 1857 
this institution of 
upon him its honorary degree of LL. D. 


learning conferred 


After graduation from Princeton Mr. 
William studied law under his father 
and the late Chancellor Halstead, whom 
he sueceeded in the oftice of Chancellor. 
He was licensed to practice as an attor- 
ney by the Supreme Court at the Novem- 
ber term, 1830, and three years later be- 
came a counsellor-at-law. He soon ob- 
tained a large and lucrative practice, 
and as early as the November term, 
1834, of the Supreme Court, his name is 
found in the Law Reports as counsel in 
causes argued before that tribunal. 

In 1848 Governor Haines appointed 
him prosecutor of the pleas for Essex 
county, and he discharged the duties of 
that responsible office until February, 
1852, when, without solicitation on his 
part and in opposition to his wishes, he 
was selected by Governor Fort to be 
Chancellor. Mr. Williamson filled this 
position for the constitutional term of 
seven years, when he returned to the 
bar. His decisions as Chancellor are 
reported in the three volumes of Stock- 
ton’s Reports and in the first volume of 
Beasley, and are recognized authority in 
the administration of equity jurispru 
dence. 

Uninterruptedly, since he retired from 
the otfice of Chancellor in 1859, the ex- 
Chancellor was engaged in the practice 
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the trial and argument of the most im- 
portant cases before the courts of New 
Jersey. He was a powerful advocate 
before juries; and on account of his inti- 
mate and thorough acquaintance with 
the principles of law, and his wonderful 
ability in their application, he exercised 
great influence over courts and judges. 

Chancellor Williamson leaves a large 
family: three sons, Benjamin, jr., Isaac 
Halsted and Frederick Beasley, two of 
whom are members of the legal profes- 
sion, and four daughters, Mrs. Rufus 
King, Mrs. James W. Alexander, Mrs. 
David P. Thomas and Mrs. Arthur Pell. 
Three children died before the Chancel- 
lor: two daughters, Mrs. John T. Gil- 
christ and Mrs. Oscar Keen, and a son, 
Henry, a clergyman of the Epicopal 
church. 

Soon after his admission to the bar, 
Mr. Williamson was married to Eliza- 
beth Beasley, daughter of the Rev. Dr. 
Frederick Beasley, formerly provost of 
the University of Pennsylvania, and 
afterwards rector of St. John’s Church 
in Elizabeth. She died in 1878, while 
on a visit to Lake George. Her brother, 
Chief-Justice Beasley, is the last sur- 
viving member of Dr. Beasley’s family. 
NEW JERSEY SUPREME COURT 

EXAMINATIONS. 

The written examinations took place 
on Wednesday afternoon, November 
2nd, and the oral examinations were 
held before the court the next day, after 
the reading of the opinions. 

The following were the counsellors 
admitted: Harry Campton, Newark; 
Royal P. Tuller, Vineland; Israel Rob- 
erts, Camden; Edmund 8. Jay, New- 
ark; George A. Bourgeois, Atlantic City, 
and John F. Sinnickson, Salem. 

The attorneys admitted were: Joseph 
D. Cunningham, New Brunswick; Eman- 
uel Lowenstein, Newark; George S. 
Silzer, New Brunswick; William B. 
Southard, Newark; Ulysses G. Daven- 
port, Dover; George G. Runyon, Mor- 
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ristown; Walter E. Dobbins, Mount 
Holly; Henry C. Scudder, Newton; 
Charles Hood, Newark; William W. 
Watson, Passaic; Elmer King, Morris- 
town; Frank 8S. Katzenbach, Jr., Tren- 
ton; George W. De Nieza, Plainfield; 
John H. White, Paterson; Frederick 
Hodge, Newark. 

All the above underwent the regular 
course of fours years’ study, with the 
exception of John H. White, who was 
examined under the Five Counsellors’ 
act. 

The following were the questions 
asked on the written examinations: 

COUNSELLORS. 

What is dower? 

If a widow reside in her husband’s 
mansion at the time of his death, what 
rights does she have as to the possession 
without paying rent? 

What is the difference in the damages 
a widow may recover for the value of her 
dower when the husband died seized of 
the land and when he died not seized ? 

What are the requisites of an estate by 
the courtesy ? 

State to whom and in what order of 
succession lands descend in New Jersey 
from an owner in fee simple when he 
dies intestate ? 

Can the legislature pass a special law 
changing the descent of Jands in New 
Jersey; and, if not, why not ? 

If you were directed to examine a title 
to land, what records would you search 
and for what liens ? 

When does a mortgage become a lien 
upon land so as to affect the claims of 
subsequent purchasers / 

What title passes to a purchaser under 
sale by a sheriff by judgment and execu- 
tion ? 

State the several steps which a sheriff 
should take to sell land under judgment 
and execution from the time of the deliv- 
ery of the execution to him. 

What is an essential requisite to justify 
imprisonment for debt in New Jersey ? 
Can a city or town in New Jersey law- 
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fully guarantee the bonds of a railroad 
company; and, if not, why not? 

How are public roads or streets estab- 
lished in New Jersey ? 

To whom does the fee of an ordinary 
public highway belong? 

What courts have jurisdiction of par- 
tition suits ? 

What, if any, are the different modes 
of procedure in partition proceedings ? 

What is the difference, if any, between 
libel and slander ? 

What is homicide ¢ 

How many different degrees of murder 
are there in New Jersey ? 

What are the characteristics of each 
degree / 

Is the power of a married woman to 
make contracts limited in New Jersey; 
and, if so, to what extent ? 

ATTORNEYS. 

What is the first process in an action 
at law in New Jersey? when defendant 
is here; when he is absent; when there 
is fraud? 

Give the orderly steps in the conduct 
of a suit at law, from the beginning to 
the collection of the money. 

How many and what styles of action 
in civil causes? since the recent rules on 
that subject; before those rules? State 
the peculiarities of each. 

Among various judgments, what de- 
termines the priority of each? 

What is equity, and wherein does it 
differ from law, and of what subjects do 
equity courts have jurisdiction ? 

State the orderly parts of an equity 
suit from the beginning to the enforce- 
ment of the decree therein. 

Give Blackstone’s rules for the con- 
struction of statutes. 

Give Blackstone’s definition of 
divisions of law. 

What the 


women at common law ? 


the 


were married 


What are they 


rights of 


under our statutes ? 

If one or more parties, plaintiff or de- 
fendant to an action at law, die, pending 
suit, what becomes of the action, and 





what could you do; state each case. 

When a person dies leaving personal 
property, who is the owner of it and to 
whom is it distributed—when there is a 
will; when there is none ? 

By what officers and in what courts is 
the property of a decedent 
tered ; when there is no contest; when 


adminis- 


there is; the requisites as to accounting. 

Can an action be brought at law to re- 
cover damages for the death of a person 
caused by wrongful act; and if so by 
within what 
benefit; what is the measure of damages? 


whom; time; for whose 

How many and what kinds of divorce 
are obtainable in New Jersey ; for what 
sauses, each; what courts have jurisdic- 
tion; what is the method of obtaining 
each kind; what is alimony, and for 
what causes may it be decreed ? 

When should a plea be filed and when 
a demurrer in an action atlaw/ Give 
the requisites of each. 

Evidence.—Give the principal rules 
of evidence; in criminal cases; in civil 
cases; as to husband and wife. In what 
cases may evidence be taken before trial? 
What is the practice in regard to taking 
depositions de bene esse; by commission; 
on notice; before what officers; how re- 
turned, and by whom and to whom / 

What officers may take affidavits to be 
used in civil causes; in the state; out of 
the state; if any particulars are necessary 
in a foreign jurat, state them. 

Justices’ courts, their jurisdiction; the 
pleadings; the practice. 

Landlord and tenant, remedy for non- 
payment of rent; practice, distress, dis- 
possession. 

Mechanics’ lien, when may it be filed; 
against what property; what the lien 
claim must contain; what is the practice? 


BOARD OF EXAMINERS OF NEW 
JERSEY SUPREME COURT. 


The following gentlemen are members 
of the board of examiners, as at present 


constituted: 
Flavel McGee, M. P. Grey, retire 











ers 
ent 


ire 








February term, 1893. 

H. S. Harris, James Buchanan, retire 
June term, 1893. 

Thomas E. French, W. D. Holt, retire 


November term, 1893. 





BOOK NOTICES. 


Untrep Srates Crrcuir Courts oF AP- 
PEALS’ Reports, containing the cases 
determined in all the Circuits from the 
organization of the courts, fully re- 
ported, with numerous annotations, 
by members of the editorial staff of 
the ‘‘ National Reporter” system, with 
the Acts of Congress establishing the 
courts, and the Rules in all the courts, 
elaborately annotated—Vol I: West 
Publishing Company, St. Paul, Minn., 
1892. 

It is not necessary to say much more 
of this new series of reports than is in- 
dicated by the above, taken from the 
title page of the first volume. 

The publishers have long since perma- 
nently established their reputation as a 
careful and painstaking law book pub- 
lishing house, and the fact that it is their 
purpose to have this series edited by 
members of the editorial staff of the 
‘* National Reporter”’ system, bespeaks 
for it a permanent success. 

This volume of somewhat more than 
750 pages is a full and complete collec- 
tion of all the decisions rendered by the 
Circuit Courts of Appeals up to and 
within a very recent day. The cases are 
all carefully re-reported, and in many 
instances have been copiously annotated. 
The Acts of Congress establishing the 
courts and the rules in all the courts are 
published in full, and these also have 
been carefully annotated The book 
contains a good index, is printed upon 
fine paper, and presents a pleasing ap- 
pearance, 





THe AMERICAN Diaesst, (annual, 1892,) 
3eing volume 6 of the United States 
Digest, Third Series Anuuals. Also, 
The Complete Digest for 1892. A 
Digest of all the Decisions of the 
United States Supreme Court, all the 
United States Circuit and District 
Courts, the Courts of Last Resort of 
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all the States and Territories, and the 

Intermediate Courts of New York 

State, Pennsylvania, Ohio; Lllinois, 

Indiana, Missouri and Colorado, U. 8: 

Court of Claims, Supreme Court of 

1e District of Columbia, ete., as re- 

the District of Columbia, etc., as 1 

ported in the National Reporter system 

and elsewhere from September 1, 1891, 

to August 31, 1892, with notes of Eng. 

lish and Canadian cases, memoranda 
of statutes, annotations in legal peri- 

odicals, etc., a table of the cases di- 

gested, and a table of cases over-ruled, 

criticised, followed, distinguished, ete., 
during the year. Prepared and edited 
by the Editorial Staff of the National 

Reporter System. West Publishing 

Co., St. Paul, Minn, 1892. 

The work before us is perhaps the 
most complete Digest of its kind ever 
published. It covers in time the period 
of one year, and within the covers of this 
single volume may be found an abstract 
of all the decisions of all the leading 
courts in the United States, as well as 
certain notes relating to important En- 
glish and Canadian cases. 

The great work which it requires to 
bring before the public, quickly, u digest 
containing 6,046 pages of double column 
matter, can hardly be comprehended. 
There are no less than 235,000 citations, 
each of which has been carefully verified. 
There can be no question that this work 
will be received by the legal profession 
in the United States with prompt and 
liberal support, since through no other 
source can the great body of recent 
case-law be so readily reached. The 
book is printed on good paper, with 
plenty of black letter catch lines, has a 
Denison index and is bound in good law 
sheep. 

Tue AMERICAN Stare Reports contain- 
ing the cases of general value and au- 
thority subsequent to those contained 
in the ‘‘American Decisions” and the 
‘‘American Reports,’ decided in the 
courts of last resort of the several 
States. Selected, reported and anno- 
tated by A. C. Freeman, and the asso- 
ciate editors of the ‘‘ American De- 
cisions.” Vol. XXVI: Bancroft- 
Whitney Company, San Francisco, 
Cal., 1892. 
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It is needless to say that the cases 
published in this volume are accurate 
and full, and that their selection has 
been judiciously made—indeed every 
case reported in the book, and it contains 
more than 1,000 pages, is upon some im- 
portant topic. The extent of the ground 
covered by the volume can be estimated 
when we state that it contains selections 
from the States of Arkansas, Florida, 
Kansas, Massachusetts, Michigan, Ne- 
braska, New Jersey, New York, North 
Carolina, North Dakota, South Carolina, 
Texas, Washington and West Virginia, 
and that there are learned notes appet- 
ded to nearly every case. 

Among the notes of special interest 
may be found one of thirty-seven pages 
on malicious prosecution of criminal 
charges, one of seven pages on laches in 
applying for order to sell real property 
of decedents to pay debts, of 
eight pages on the obligations and lia- 


one 


bilities of sleeping car companies and 
one of eight pages on damages for the 
operation of elevated railroads in public 


streets. 


Manvat oF MEDICAL JURISPRUDENCE : 
by Alfred Swaine Taylor, M. D... F. R. 
S. Revised and edited by Thomas 
Stevenson, M. D., London. Eleventh 
American edition by Clark Bell, Esq. 
Philadelphia : Lee Brothers & Co. 
This work has gone through so many 

editions that it is well known and it 

has become as useful a work on one as 
this subject can be. The medical wri- 
ters were not novices; they were adepts, 

Mr. Clark 

adds the judicial touches which prove he 


masters of their profession. 


has not lost his art in making law books 
The book 


is not like most law books, in large type 


which shall be an authority. 
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and strictly given to: decisions or notes 
On the contrary it is a 
compact, closely-printed medical work 
and the law citations are so interwoven 
with the text and with excerpts from lead- 
ing medical journals that no one would 


upon them. 


dream of classifying it with legal works. 
But it is all the more valuable to lawyers 
who have cases concerning murder, 
physical grounds for divorce, attempts 


To 
their library will have no book in it 


at poisoning, insanity, ete. such 
more valuable than this. 


A Manvat or Mepicat JuRISPRUDENCE 
AND Toxiconoey : by Henry C. Chap- 
man, M. D., professor of institutes of 
medicine and medical jurisprudence 
in Jefferson Medical College of Phil- 
adelphia, etc., etc., with 36 illustra- 
tions. Price, $1.25; W. B. Saunders, 
Philadelphia, Pa. 

This little volume is essentially a re- 
production of a course of lectures on 
medical jurisprudence delivered by the 
author to the students of the Jefferson 
Medical College during the session of 
1891 and 1892. 

A good work upon this subject, one, 
we mean, in which all the recent law and 
the American cases should be carefully 
and correctly stated, has been greatly 
needed; and while this little work is of 
more than usual interest, it is of little 
practical value to counsel, since no au- 
thorities are cited. Asa matter of fact 
the author makes no pretense of pro- 
viding a text book but merely aims at a 
reproduction of his lectures for the pur- 
pose of assisting students in the study 
of this branch of medicine. Consider- 
ing the moderate price charged for it, 
we have little doubt that it will find a 


large sale. 
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